No. B295935

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT, DIVISION EIGHT

CITY OF SANTA MONICA,
Appellant-Defendant,
V.
PICO NEIGHBORHOOD ASSOCIATION and MARIA LOYA,
Respondents-Plaintiffs.

DECLARATION OF KAHN SCOLNICK IN SUPPORT OF
APPELLANT’S MOTION FOR CALENDAR PREFERENCE;
SUPPORTING EXHIBITS

Appeal from the Superior Court for the County of Los Angeles
The Hon. Yvette M. Palazuelos, Judge Presiding
Superior Court Case No. BC616804

Gov't Code, § 6103

CiTY OF SANTA MONICA GIBSON, DUNN & CRUTCHER LLP
LANE DILG (277220) THEODORE J. BOUTROUS JR. (132099)
City Attorney TBoutrous@gibsondunn.com
Lane.Dilg@smgov.net MARCELLUS A. MCRAE (140308)
GEORGE CARDONA (135439) MMcRae@gibsondunn.com

Special Counsel * KAHN A. SCOLNICK (228686)
George.Cardona@smgov.net KScolnick@gibsondunn.com

1685 Main Street, Room 310 TIAUNIA N. HENRY (254323)
Santa Monica, California 90401 THenry@gibsondunn.com
Telephone: (310) 458-8336 DANIEL R. ADLER (306924)
DAdler@gibsondunn.com
333 South Grand Avenue
Los Angeles, California 90071
Telephone: (213) 229-7000
Facsimile: (213) 229-7520

Attorneys for Appellant-Defendant, City of Santa Monica



DECLARATION OF KAHN SCOLNICK

I, Kahn Scolnick, declare as follows:

I am a partner with the law firm Gibson, Dunn & Crutcher
LLP, counsel for the City of Santa Monica (the “City”) in the
above-referenced case. | am authorized to practice law in the
State of California and submit this declaration in support of the
City’s motion for calendar preference dated April 29, 2019. The
following matters are based upon my personal knowledge, and if
called to testify to such facts, I could and would do so competently.

1. Attached hereto as Exhibit A is a true and correct
copy of the trial court’s judgment dated February 13, 2019.

2. Attached hereto as Exhibit B is a true and correct
copy of this Court’s Stay Order, dated March 27, 2019, granting
the petition for writ of supersedeas and stating that “Paragraph 9
of the judgment entered on February 13, 2019 operates as an au-
tomatic stay pending the disposition of this appeal.”

3. Attached hereto as Exhibit C is a true and correct
copy of the trial court’'s Tentative Decision dated November 8,
2018.

4. Attached hereto as Exhibit D is a true and correct
copy of the City of Santa Monica’s Request for Statement of Deci-
sion dated November 15, 2018.

5. Attached hereto as Exhibit E is a true and correct
copy of the trial court’s Order dated November 28, 2018, requiring

Plaintiffs to file and serve a Proposed Statement of Decision.



6. Attached hereto as Exhibit F is a true and correct
copy of the Plaintiffs’ Proposed Judgment, lodged with the trial
court on or around January 3, 2019.

7. Attached hereto as Exhibit G is a true and correct
copy of the Plaintiffs’ Proposed Statement of Decision, lodged with
the trial court on or around January 3, 2019.

8. Attached hereto as Exhibit H is a true and correct
copy of the City’s Objections to Plaintiffs’ Proposed Statement of
Decision dated January 18, 2019.

9. Attached hereto as Exhibit | is a true and correct copy
of the trial court’s order dated February 13, 2019, overruling the
City’s Objections to Plaintiffs’ Proposed Judgment.

10. Attached hereto as Exhibit J is a true and correct copy
of the trial court’s ruling dated February 13, 2019, regarding the
City’'s Objections to Plaintiffs’ Proposed Statement of Decision.

11. Attached hereto as Exhibit K is a true and correct
copy of the City’s Notice of Appeal dated February 22, 2019.

12. Attached hereto as Exhibit L is a true and correct
copy of the trial court’s order dated March 6, 2019, denying the
City’'s Ex Parte Application (A) To Confirm that Paragraph 9 of
the February 9, 2013 Judgment Is a Mandatory Injunction and
Thus Stayed Pending Appeal; Or (B) In the Alternative, To Stay,
Pending Appeal, the Enforcement of Paragraph 9.

13. Attached hereto as Exhibit M is a true and correct
copy of the City’s Petition for Writ of Supersedeas or Other Ex-
traordinary Relief dated March 8, 2019.

14. Attached hereto as Exhibit N is a true and correct



copy of the Los Angeles County Registrar-Recorder/County Clerk’s
correspondence with the Clerk of the City of Santa Monica regard-
ing the “Estimated Cost for a July 2, 2019 Standalone Election.”

15. | reached out to counsel for Plaintiffs on April 24,
2019, to ask whether Plaintiffs would oppose this motion. Counsel
for Plaintiffs stated, among other things, that “Plaintiffs too would
like to see a prompt resolution of Defendant’s appeal,” but did not
state whether Plaintiffs would oppose this motion. On April 26,
2019, I sent counsel for Plaintiffs a draft of this motion. As of this
filing, Plaintiffs have not indicated whether they will oppose this
motion or file anything in response.

| declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct and that this

declaration is executed on April 29, 2019 in New York, New York.

Kahn Scolnick
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adoption of an election system in 1914 that was at least arguably unfavor-
able to minorities, but did find such evidence when the system was made
demonstrably more favorable to minority voters].) There is no evidence
that the City’s current system of elections was adopted or maintained to
discriminate against minorities.

Section VII: “REMEDIES” (page 32, lines 18 through line 36, line 2)
The City maintains that there is no basis for imposing a remedy of any kind. Indeed, the CVRA

specifically allows consideration in determining the remedy of the number and concentration of minor-
ity voters, thus permitting consideration of whether Latino voters in Santa Monica are sufficiently con-
centrated to enable the formation of a majority-minority district. Because they are not, and because for
reasons discussed above there has been no showing that they are of sufficient number for any of the
alternative election systems to improve Latino voting strength, the CVRA itself compels the determi-
nation that there is no basis for imposing a remedy, a conclusion consistent with constitutional require-
ments as well. If there were a basis for a remedy, the parties have agreed that the Court should order a
change to district-based elections. The City has contended that the Court should then order the City to
propose a districting scheme for its review. Proceeding in this way would be in keeping with (1) Cal-
ifornia’s Elections Code, which requires that a municipality ordered to adopt a districted system in a
CVRA case draw districts with the input of its residents; (2) federal case law, which holds that the
relevant legislative body must be given an opportunity to propose a remedy for judicial review; and
(3) the City’s status as a charter city, which requires local control over the method of elections (again,

subject to judicial review).

Objectionable Specific objections/responses
portion of PSOD
32:19-20 There is no basis for a finding that the City of Santa Monica has violated

either the California Voting Rights Act or the Equal Protection Clause,
and therefore the Court has no cause to impose any remedy. This is a
continuing objection to any and all findings of fact and/or propositions of
law set out in the remedies section of the PSOD.

32:25-33:9 It may be appropriate for a court to supply a remedy where the relevant
legislative body refuses to propose a remedy, as in Bone Shirt. But this
is not that case. Reserving its positions that no remedy at all was appro-
priate, and that any order mandating a change in election system would
automatically be stayed pending appeal, the City did propose a remedy
here in its answering brief on remedies—that the Court order a change to
a district-based election system, and that City be ordered to comply with

87

DEFENDANT CITY OF SANTA MONICA’S OBJECTIONS TO
PLAINTIFFS’ PROPOSED STATEMENT OF DECISION




© o000 ~N oo o B~ O wWw N

T N N N N N I N N N e N T i e e e O i o e =
N~ o BB W N P O © 0o N o o~ W N kP O

28

Gibson, Dunn &
Crutcher LLP

Section 10010 of the Elections Code by holding the required series of
public hearings to draw a districting plan with residents’ input. That pro-
posal was consistent not just with California law, but also with federal
law.

Courts adjudicating statutory vote-dilution claims generally do not fash-
ion remedies in the first instance and instead leave the design of a remedy
to the relevant legislative body, subject to judicial review and approval.
Judicial relief is appropriate only where the legislative body fails to de-
liver a constitutionally permissible proposal. (See, e.g., Westwego Citi-
zens for Better Gov't v. City of Westwego (5th Cir. 1991) 946 F.2d 11009,
1123-24 [collecting cases]; McGhee v. Granville Cty, N.C. (4th Cir.
1988) 860 F.2d 110, 115 [confirming that the trial court “has properly
given the appropriate legislative body the first opportunity to devise an
acceptable remedial plan,” and holding that trial court erred in rejecting
the defendant’s proposed plan]; United States v. City of Euclid (N.D. Ohio
2007) 523 F.Supp.2d 641, 644 [“If a district court finds a defendant’s
method of election violates Section 2, . . . the defendant is given the first
opportunity to propose a remedial plan”]; Cane v. Worcester Cty., Md.
(D. Md. 1994) 840 F.Supp. 1081, 1091 [concluding that, “in exercising
its equitable powers, the Court should give the appropriate legislative
body the first opportunity to provide a plan that remedies the violation].)

“Moreover, these principles do not apply only to state legislatures: this
Court has repeatedly held that it is appropriate to give affected political
subdivisions at all levels of government the first opportunity to devise
remedies for violations of the Voting Rights Act.” (Westwego Citizens,
supra, 946 F.2d at p. 1124.) In Westwego Citizens, for example, the court
held that a city’s at-large method of electing its aldermen violated Section
2 of the Voting Rights Act, but the Fifth Circuit held that “[i]Jt must be
left to that body to develop, in the first instance, a plan which will remedy
the dilution of the votes of the city’s black citizens,” and ordered that the
trial court give the defendant city “120 days to develop and submit” a
proposal. (/bid.) This Court should similarly give the City of Santa Mon-
ica the first opportunity to propose a districting plan.

33:12-22

While the Court may be able to choose from a range of remedies, those
remedies must address the proven injury (there is none here) and remain
subject to constitutional limitations.

Plaintiffs’ quotation of Jauregui is misleading. The case holds that the
remedial authority of California courts is as broad as that of federal courts
in Section 2 cases, not that it is broader.

The Court should not misread Jauregui to authorize the imposition of a
remedy even where there is no evidence of vote dilution and where no
remedy could enhance the voting power of the relevant minority group.
Such a misreading would also impermissibly elevate racial considerations
over all others, without a compelling state interest for doing so.

33:22-34:15

It is unclear, as a statutory and constitutional matter, what remedies are
available to the Court, but one thing is certain: no purported remedy is
authorized where it would not enhance the voting power of the relevant
minority group.
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In addition, the City here observes that, under long-established Califor-
nia law, the filing of any appeal will result in an immediate and auto-
matic stay of any mandatory injunction issued by this Court. (See, e.g.,
Byington v. Superior Court (1939) 14 Cal.2d 68, 71 [“It is well settled
that . . . an injunction mandatory in character is automatically stayed by
appeal.”]; Agric. Labor Bd. v. Superior Court (1983) 149 Cal.App.3d
709, 716 [“California has had the rule that an appeal automatically stays
mandatory injunctions for more than 100 years.”].) And without a
doubt, any order requiring the City to hold a special election or other-
wise depart from the status quo would necessarily be mandatory in char-
acter, and thus stayed on appeal. (See, e.g., URS Corp. v. Atkin-
son/Walsh Joint Venture (2017) 15 Cal.App.5th 872, 884 [explaining
that mandatory injunctions are automatically stayed “to preserve the sta-
tus quo pending appeals,” and an injunction is “*mandatory in effect if
its enforcement would be to change the position of the parties and com-
pel them to act in accordance with the judgment rendered’”].)

In other words, the manner in which an injunction is phrased is not de-
terminative; its effect is. And any injunction that would, for example,
prohibit City Councilmembers from serving past a certain date would be
prohibitory in name only (and mandatory in effect). Such an order
would require the City to oust its current council—and therefore would
be automatically stayed on appeal. (See, e.g., Davenport v. Blue Cross
of Cal. (1997) 52 Cal.App.4th 435, 447 [“The substance of the injunc-
tion, not the form, determines whether it is mandatory or prohibitory,”
and an injunction is deemed mandatory where it “compelled affirmative
action which would substantially change the parties’ positions”].)

34:16-21

This is a misreading of Jauregui. That case holds that (1) the CVRA
applies to charter cities, and to the extent a charter city’s at-large electoral
system conflicts with Section 14027, the charter must yield to the CVRA,
and (2) the trial court in a CVRA case has the authority to enjoin certifi-
cation of election results under Section 14029, notwithstanding contrary
procedural statutes of general application. The case does not stand for the
proposition that the CVRA necessarily displaces every provision in a city
charter or the proposition that the CVRA controls over all earlier-enacted
California statutes.

To the extent Jauregui held that courts may fashion remedies for charter
cities after finding that their at-large electoral systems result in vote dilu-
tion, the case was wrongly decided. There may be a statewide interest in
remedying vote dilution, but there is no such interest in remedying it by
court order. Charter cities should be able to fashion their own remedies,
subject to judicial review. (See, e.g., Westwego Citizens for Better Gov't
v. City of Westwego (5th Cir. 1991) 946 F.2d 1109, 1124; see also State
Bldg. & Constr. Trades Council v. City of Vista (2012) 54 Cal.4th 547,
555 [charter city’s ordinances “supersede state law with respect to ‘mu-
nicipal affairs.””].)

34:22-25

Plaintiffs suggest that because the California Constitution is “supreme
over state statutes,” this Court’s remedial analysis should be “unimpeded
by state administrative statutes.” They presumably are gesturing at, with-
out citing, the provisions in the Elections Code mandating public input on
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a district plan (8§ 10010) or requiring elections to be held only on certain
dates (8§ 1000, 1002, 1003, 1400), which provisions have been the sub-
ject of some dispute between the parties. (The City insists that these pro-
visions are mandatory and consistent with the CVRA and Constitution;
plaintiffs’ argument appears to be that the Constitution authorizes a court
to disregard these and other statutory provisions whenever it sees fit.)
Plaintiffs are inviting plain error. The doctrine that plaintiffs are refer-
encing permits courts to strike down state statutes if they impinge upon
constitutional rights without sufficient justification. (See, e.g., Am. Acad-
emy of Pediatrics v. Lungren (1997) 16 Cal.4th 307, 341 [striking down
a statute that required parental consent for abortions because it intruded
upon the Constitutional right of privacy, and no “compelling interest” jus-
tified such an intrusion].) But there is no authority whatsoever for the
proposition that courts may impose remedies to address alleged constitu-
tional violations without any regard for state statutes or decisional law.
Nor can plaintiffs plausibly argue that the relevant Elections Code re-
quirements are in “clear and unquestionable” conflict with the Equal Pro-
tection Clause, such that the statutes themselves could be deemed uncon-
stitutional. (Cal. Housing Fin. Agency v. Elliott (1976) 17 Cal.3d 575,
594 [setting forth the proper analysis for determining whether a statute is
unconstitutional].) Simply put, it is entirely possible to comply with both
the Equal Protection Clause and the Elections Code by proceeding in the
manner that the City has consistently proposed (that is, for the Court to
order the City to follow the process laid out by Section 10010 so that the
City would have the benefit of public input before drawing districts); the
Court should do so.

35:8-10 (Harvell)

The Eighth Circuit did not affirm the trial court’s rejection of defendant’s
plan because it would not “completely remedy the violation.” The trial
court “erred in reading our en banc opinion as foreclosing any election
plan that included an at-large voting component,” but its decision to adopt
a competing plan was nevertheless not in error. (126 F.3d at 1040.)

35:26-36:2

That a remedy should be implemented promptly does not mean either that
(1) the City should not be granted an opportunity to follow Section 10010
of the Elections Code to develop, with public input, an appropriate dis-
tricting plan, or (2) any mandatory injunction issued by the trial court
would not be stayed by the taking of an appeal.

The cases cited by plaintiffs in their papers, including the Williams case
cited in this portion of the PSOD, demonstrate that courts in Section 2
cases give the relevant legislative body an opportunity to propose an ap-
propriate remedy. (For more on this issue, please refer to the City’s re-
sponses to 32:25-33:9, which objections are incorporated by reference
here.) In Williams, for example, the court did not require immediate com-
pliance with a particular map, and instead ordered the defendant munici-
pality to submit a legislative plan for an upcoming special election. (734
F.Supp. 1317, 1415.) The court explained that “[t]his is obviously the
duty of the City Council, because this Court is not—and does not want to
be—in the ‘plan-drawing business.”” (/bid.)

The taking of an appeal automatically stays any mandatory injunction,
even if the injunction is phrased as prohibitory. (For more on this issue,
please refer to the City’s responses to 33:22-34:15, which objections are
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incorporated by reference here.) Plaintiffs have yet to supply any reason
why that rule would not apply in this case—because there is none.

Section VIII: “The Appropriate Remedy In This Case Is The Prompt Implementation Of
The Seven-District Plan Presented at Trial” (page 36, line 3 through page 39, line 14)

Adopting plaintiffs’ proposed remedy would be per se error. Section 10010 of the Elections
Code requires that the City be given the opportunity to solicit public input through a series of hearings
on a districting plan. Federal Section 2 cases and the City’s status as a charter city compel the same
result. If the Court adopts its tentative ruling and finds the City liable, then it ought to order the City
to follow the Section 10010 process promptly.

In a case purportedly about inclusivity, it is incongruous that plaintiffs insist on the Court rub-
ber-stamping a districting plan drawn up by an expert with the input of scarcely any Santa Monica
residents. Plaintiffs’ argument appears to be that the City somehow waived its right to proceed under
Section 10010, but nothing in that statute indicates that the hearings it requires are optional, nor can
the statute, which calls for hearings after a court “impose[s]” a switch to elections, be logically read to
require that a city hold hearings before any such imposition.

Finally, plaintiffs insist that the Court may order an election to take place at any time, but this
is not so for both legal and practical reasons. If the Court is intent on setting a date for a special election,

it should select the first date made available under the Elections Code—November 5, 2019.

Objectionable Specific objections/responses
portion of PSOD
36:5-9 There is no evidence that alternative at-large systems (cumulative voting,

limited voting, or ranked-choice voting) would enhance Latino electoral
strength. Plaintiffs point to none in the PSOD. The City’s objections on
this issue, presented above in response to 21:10-22, are incorporated by
reference here.

The City maintains that no remedy is necessary or appropriate here, be-
cause there is no evidence of a violation and no evidence that any availa-
ble remedy would actually improve Latino voting strength. Nevertheless,
the City did state that if a remedy were necessary and appropriate, it
would prefer districts over an alternative at-large scheme. The City did
not state that districts are preferable because of “the local context in this
case — including socioeconomic and electoral patterns” and “the voting
experience of the local population.” Indeed, these phrases are so ambig-
uous that the City cannot be sure what they mean. But the City does agree
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